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~ Jl1frc;r 3-TI?;"~f ~ (Order-In-Appeal No.): AHM-EXCUS~002-APP-135-17-18
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Passed by Shri Uma Shanker, Commissioner (Appeals)

df ----~~,~ 3rCflc." ~]cw:f;, (~-I), J-lt;J-tc;l<Sflt:;, 3-ll<-lcf<'ll('J.Q c;crm ~~ .:, .:, '
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Arising out of Order-In-Original No ._SD-01/Refund/62/AC/Vijay/2016-17_Dated:
09.02.2017 issued by: Assistant Commr STC(Div-I), Ahmedabad.

J-141('Jcfic-D/~kicllCJ cflf a=iTJf m tfcTT (Name & Address of the Appellant/Respondent)

M/s Vijay Construction Co.
~ zrfR gr 34 3rear 3riitr 3rara 4ar t ill a 3mer # 4f zrnfeuf cat.:,

a4arr a€ RT# 3ff@7art a#st 3fCfic.r m ucterur 37raze raa # Gaar k I.:, .:,

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

3tffil' mcfiR q;f~8.iUJ'~ : .
Revision application to Government of India:

(I) (cl,) (i) #tr 3er era 3f@fez1a 1994 cfif mT 3R'R'f 5#tt sav av mi h aR tfcllcFc'f
3

m-{f cf>f 3"9"-m-TT a qruiaa h 3iiucerur3rdea 3rf fa,3aar, R@a +in,Ga.:, .:, '

fcrm.r,aft ifs,#ac tr graa,vi mi, { fat-11 ooo I cf>f cfif ~~ I

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) ~ ;i:m;r cfif ITTf.=r ~~ * a6f if? ala fa# 3isra zn 3r4 arnl * m~
sisrarr au sisrarmr ara zz m ii, za far sisra Tr mrr * 'cJl6 ag fas@tarr* m~~* ~ ;i:m;r cfif ffim ~ c;'mo, ~~I.:,

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse

(n). an ha fa# n; zn qr 3fzffa m s znr m a fur z 3sitar er
~ ;i:m;r "Cf{~ la # Raz am ii sit na cl1 ~ ~~ m ~r ti Ful.Jifc:ta t I

.:,
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(c) In case of goods exported outside India export to Nepal or Bhµtan, without payment of
duty.

sifa waaa al snr zcsgram # fg ui sq@lR mu # {& shh ha am uit sa
~ ~ mi:r cB" gaf@an srgri, rf« tB" 'ITTXT -crrfur m 'W'flf. tR zrqrfar atfefa (i.2) 199a
nrr 1o9 zrr fga fhg ·Ty st

t .

(d) Credit of any · duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed· by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1)

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies .each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing ·payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) ~~· cB" Wl1:T uigf via«a va gs ala qt zn swa qr st it q?1 2oo/- ItfR:r 'T@R
at uir; cjhi uiiiavcar snr st it ooo/- clfr ItfR:r 'T@R clfr ~ I ·

The revision applicatio~ shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. ·

0

(1)

(a)

(b)

(2)

hrura ca rf@fr, 1944 t ear 3s-fl/35-z siaf­
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

affaoar pc4ia ii@e ft imtr zrea, #laUna yea vi hara 374l4hr irzarf@rut
at fag float 4z aiia i. 3. 3ffi. • gm, { fecal at vi · .· ·

the special' l:lench· of Custom,. Excise & Service Tax Appellate Tribunal of West Block
No.2, H.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

. . . . .

aRfRra uR 2 (4) a aag 3gar srarar #t rft, sr#tat # mm i vtr zyca, =ta
nrar yea gj hara sr4)tr nrnrf@rar (free) #6t ufa 2#tr fear, srarar i sit-2o, q
}ea Rua nqrus, )arta, 31Har4la--380016.

To the west: regional benph of Customs, Excise & Service Tax Appellate Tribunal .
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

~~·~ (3ltfu;r). Ptw-11c1C'l1, 2001 c#l" 'efR'f 6 m- 3Rl<Rf ·!N?f ~-~-3 if mffur fcpq ·3l¥fR
~~: c#)" .Tif om cB" fesg r4l fhg ·Ty arr#r 6t.a mwrt· wmr· .urITT~~
c#l" nir, anlu at 1=ffir 3it man ·Tzarifq; 5 C1fflf Ir Uqaa& azi q; 100o/- ItfR:r ~
'ITT<1T I ssf snr zyca 4t mi, nu #t l=ff.r! it anu Tar if,rTy C1fflf 7:JT 50 C1ffll'"ffc5:.~m'···­
~ 5000/- ItfR:r ~ 'ITT<lt I iursi snr yea #t i, ans #6t l=ff.r 31N~ 7T'llT ~FIT~ 50
ala znraunr & asiwu; 1oooo/- hi 3rt g)ft cti- ItfR:rmxftn-c:.1x ~ ,wr. f:r(

0
vtr zyca, 4hrqr zgen y ara argita =Inf@aw# uf ar4la:
Appeal to Custom, Excise, & Service TaxAppellate Tribunal.
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aifhia a rre # a ii viar #t uh a rrUen fa7Ra rd6Ra eta #as at
' gar qr it uia nrnf@raw t fl fer &t

The appeal to the Appellate Tribunal shall be filed in; quadruplicate .in form EA-3 as .
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and· shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Hs.10,000/- where amount of duty/ penalty/ demand I refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. ·

0
(5)

(6)

0

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the= aforesaid manner. not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

arnuca zycal are)fzu 497o zqn ii)fr at srgqR--1 .if ReifRa fag3rq 3re«a ar
G srr?gr zqenfRenfRuff qf@rant mag i k r@la l va If u.6.so ha an 1rare1u yea
fea au a)r alfeg 1 .

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-T item
of the court fee Act, 1975 .as amended.

<a ail if@rmi at fiiawaar fuii at sit ft nr snasffa fut urat & ut 4tr yen,4a sura yea v var r4)4tu mrnf@ravi (arufff@,) fr, 1gs2ffea &t

Attention in invited to the rules covering these and other related matter contended in tlie
Customs, Excise.& Service TaxAppellate Tribunal (Procedure) Rules, 1982.

ft yea, €hr sari ye g hara 3rah#tu =zmrnf@raUr (Rrec), a vf sr4hit # ma
c'ficWf diT<lT .(Demand)~ 'cis (Penalty) cpT io% qasar aar 3rfarfk 1 zcifa, 3ff@rarer pa srm 1o #ls
~ t !(Section 35 F of the Central_ Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

a4tr3qrera3ittarah3irifa,nf@@ta "cficWT cfi'r 11tal"(Duty Demanded) -
. .:>: . . . ;

(i) (Section) is 1D has feufRa inf@r;
(ii) fraa hcdzAR@z#rt@r;
(iii) hr&z3fez fruit4fer 6has ezrfr.
rsqasat ifaaar4a' irt qasm staar ii, 3r4a' a1Ru av# a#fcqa raar fararr%.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. _It may be noted that the.
pre-deposit is a mandatory condition!for filing appeal before CESTAT. (Section 35 c (2A)
and 35 F of the Central Excise Act; ·1944, Section 83 & Section 86 of the Finance .Act, 1994) .

(4)

Under Central Excise andlService Tax, "Duty demanded" shall include:
(i) • amount determined under Section 11 D;
(ii) . amount oferroneous Ce'.nvat Credit taken;
(iii) amount payable under Rule 6 of the CenvatCredit Rules.

zrcfi ,zr am2r a 4fr arflr hf@awr a mar si eras 3rzrar trcmavfarRa zt a in faz
ar areas # 10% ararw r ail srzi ±a avs Raffa it aa avs 4 10% a1ar srmatt el
In view of above,. an appeal against this order shall lie before the Tribunal onpayment of 10%
of the duty demanded Where duty or duty arid penalty are in dispute, or penalty, where penalty
alone is in dispute."
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ORDER-IN-APPEAL

Mis Vijay Construction Company, 302, Sukh Sagar Complex, Near Fortune

Landmark Hotel, Usmanpura, Ashram Road, Ahmedabad - 380 013 (hereinafter

referred to as 'the appellant') has filed the present appeal against Order-in-original
No.SD-01/Refund/62/AC/Vijay/16-17 dated 10/02/2017 (hereinafter referred to as 'the

impugned order') passed by Assistant Commissioner, Service Tax, Division-I,

Ahmedabad (hereinafter referred to as 'the adjudicating authority'). The appellant who

was holding Service tax registration No.AACFV6356JSDOO2 had provided construction

services to Garrison Engineer (A), (Military Engineering Services department, Ministry

of Defence) Ahmedabad and Gandhinagar (hereinafter referred to as MES, Qhmedabad

and MES, GAndhinagar). In the Budget of 2016, Section 102 was inserted in Finance

Act, 2016 granting retrospective exemption for the period 01/04/2015 to 29/02/2016

(both days inclusive) within the period of six months from the date of assent of Hon'ble

President on Finance Bill 2016 i.e.· 14/05/2016 in respect of specified services such as

construction, · renovation etc. meant for use other than for commercial purpose and

rendered under works contract to the Government or an authority under the

Government. The appellant filed a refund claim of Rs.3,41,345/- on 09/11/2016 under

the provisions of' Section 102 of the Finance Act, 1994 (hereinafter 'F.A., 1994')

requesting for · refund amount of Rs.1,49,861/- directly to be granted to MES,

Ahmedabad and Rs.1,91,484/- to be sanctioned and paid to MES, Gandhinagar, who·

were recipients of service.. A Show Cause Notice F.No.SD-01/04-127/Refund/Vijy/16­

17 dated 03/01/2017 ('the SCN') was issued to the appellant asking them to show

cause as to how and under what provision of Section 11B of CEA, 1944 made

applicable to Service Tax matters vide Section 83 of F.A., 1994, could the refund

application filed by the appellant be sanctioned and paid to a third party; as to why the

refund claim in respect of work contracts after 01/03/2015 should not be rejected; as to

how unjust enrichment is not applicable to the refund claim and as to why CENVAT

credit availed by the appellant was not reversed prior to filing refund claim including the

CENVAT component.

2. The SCN was adjudicated by the adjudicating authority vide the impugned order..

He has held that .the as regards the claim of Rs.3,41,345/-/-, refund cannot be

sanctioned and paid to MES, Ahmedabad and MES, Gandhinagar, because under
Section 11B of CEA, 1944 made applicable to Service Tax matters vide Section 83 of

F.A., 1994, refund can be sanctioned only to the person who files the refund claim and

not to anyone else. The adjudicating authority has held that the contracts in respect of

refund claim of Rs.1,82, 171/- was entered into after 01/03/2015, whereas Notification
No.25/2012-ST dated 20/06/2012 and Section 102 of the Finance Act, 1994 clearly

stipulated that the refund is to be filed in those cases in which contract was entered into •
prior to 01/03/2015. Thus the refund claim amounting to Rs.1,82, 171/- has been · ~- ·
rejected. The adjudicating authority has held that an amount of Rs.86,270/- being

O

9



4
e V2(ST)63/A4-1/2017-18

proportionate CENVAT credit availed on exempted services that was not reversed by

the appellant, could not be sanctioned. Thus the refund amountof Rs.86,270/- has been.. . .. .:; .
rejected. It has been. held further in the impugned order that it was admitted by the

appellant that MES had reimbursed to them the service tax amount of Rs.72,904/- and

hence this portion of the refund claim was hit by bar of unjust enrichment. The refund

claim of Rs.72,904/- has been sanctioned and transferred to the Consumer Welfare
Fund.

3. Aggrieved by the impugned order, the appellant has filed the instant appeal, inter
alia, on the following grounds:

1) The learned adjudicating authority had erred in passing the order u/s 143(3) of
the 1.T. Act. The learned authority had erred in not providing the appellant
reasonable opportunity for submission of information. The order passed rejecting
refund claim of Rs.3,41,345/- is totally illegal, incorrect and passed without
application of mind as well as completely erroneous and unjustifiable to the
appellant. Thus it is bad in law.

The appellant has also filed an application for condonation of delay by 25 days in filing

the appeal.

4. Personal hearing was· held on 04/10/2017 when Shri Rajesh D. Shah, C.A.

appeared for the appellant and requested to tag another appeal file V2(ST)62/All/2017-

18 of MIs Hariom Products Pvt. Ltd., being identical matter. The learned CA reiterated

the grounds of appeal and requested for time to submit papers / documents, for which 7

days time was allowed. The appellant submitted letter dated 11/10/2017 reiterating the

grounds once again and submitting.copies of letter dated 17/10/2016 from MES

stipulating all contractors to file refund claim with department requesting department to

refund service tax amount reimbursed by MES directly to MES. It has also been

contended in this letter that unjust enrichment was not applicable as the claim was to

refund the claim directly to MES.

5. I have carefully gone through the impugned order and the grounds of appeal filed

Oo the appellant. Firstly, on considering the application filed by the appellant for

condonation of delay of 25 days in filing of the appeal, I find it reasonable allow the

condonation as requested. The exemption in the instant case is by virtue of the

provisions of Section 102 of Finance Act, 1994 that grants exemption for the period

01/04/2015 to 29/02/2016 (both days inclusive) in respect of specified services such as
4

construction, renovation etc. meant for use other than for commercial purpose and

rendered under works contract to the Government or a local authority or a Government

authority. In terms of sub-section (2) of Section 102 of Finance Act, 1994 refund in

available in lieu of the said retrospective exemption. I take up the issues covered in the

impugned order individually in the following paragraphs.

6. The adjudicating authority has rejected the claim qf the appellant to sanction an

amount of Rs.1,49,861/- out of the total refund claim filed by the appellant directly to

MES, Ahmedabad and an amount of Rs.1,91,484/- to MES, Gandhinagar. On

0
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considering the appeal contesting such rejection, I find that the appellant has not

produced any evidence in the form of reference to any statutory provision, Notification,

Circular or Case · Iaw to support its challenge against the order of the adjudicating

authority holding that there is no provision under Section 11B of CEA, 1944 made
applicable to Service Tax matters vide Section 83 of F .A., 1994 to sanction and pay a

portion of refund claim made by one person to a third person who has not filed the

refund claim. In find that the sanction of refund in such a manner cannot be merely on

the basis of the contract or mode of transaction between" two persons but on the basis

of legal provisions stipulated by law under which such claim of refund is made.

Therefore, I find no reason to interfere in the decision of the adjudicating authority in this

regard and uphold the rejection of the refund claim to third party who has not filed the

refund claim.

7. The adjudicating authority has held that an amount of refund claim of

Rs.1,26,171/- pertained to contract GE(A) 71 of 2014-15 dated 30/03/2015 and a claim

of Rs.56,000/- pertained to contract agreement no. GE(A)/GNR/75/14-15 dated
30/03/2015. Thus the total claim amount of Rs.1,82,171/- pertained to contract entered

into by the appellant after 01/03/2015 and in terms of Notification NO.25/2012-ST dated. .

20/06/2012 and Section 102 of F.A., 1994, refund is applicable to only such contracts

that were entered prior to 01/03/2015. Therefore, the adjudicating authority has rejected

the claim of Rs.1,82,171/- on the ground that it was not within the scope of Notification·

NO.25/2012-ST dated 20/06/2012 and Section 102 of F.A., 1994. The appellant has not

offered any comments in the grounds of appeal against this ground of rejection and

hence I uphold the rejection of refund claim on this ground also. Further, with regard to

the rejection of the claim amount of Rs.86,270/- on the ground that this amount

pertained to CENVAT credit availed on exempted services, the appellant has not made

any reference or contention in the grounds of appeal against such rejection and hence

this ground of rejection is also upheld.

8. Further, the adjudicating authority has sanctioned the refund claim of Rs.72,904/­

to the appellant and transferred the same to the Consumer Welfare Fund on the

grounds of unjust enrichment, which is correct and legally sustainable because it·

remains an undisputed fact on record that this amount paid by the appellant who is the

service provider had been reimbursed to the appellant by MES, Ahmedabad / MES,

Gandhinagar.who are the service recipients. Thus the burden of tax had been passed

on by the appellant to· the service recipients and payment of such amount as refund to

the appellant would clearly amount to unjust enrichment. Therefore, the sanction of the

said refund amount and transfer of the same to Consumer Welfare Fund as ordered in

the impugned order is upheld.

9. Summarizing the issues discussed above, it is seen that the adjudicating

authority has sanctioned refund claim of Rs.72,904/- and transferred the amount to

Consumer Welfare Fund, whereas he has rejected a total refund claim of Rs.2,68,4f_1/-_.•:}II'¾;.~

- #•--2. L­

0
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... ·dn the grounds that Rs.1,82,171/- pertained to'contracts entered into by the appellant

after 01/03/2015 and Rs.86,270/- pertained to CENVAT credit,availed by the appellant

on exempted services. The appellant has not adduced any cogent reasons or evidences

to contest the findings of the adjudicating authority. In view of the detailed discussions in
the paragraphs supra, I reject the appeal filed by the appellant.

7. 3141aaf arr aa RR ar3rdanr fart 3Uhm+ah a fsnsnart
The appeal filed by the appellant stands disposed of in the above terms. , ~

oh1' _
(3ar ia)

. .3-ITT_!m
~qi"{ (3-TCfrR:r)

Date:2Sj192017

0

(K.P. ~~
erintendent,

Central Tax (Appeals),
Ahmedabad.

ByR.P.A.D.
To

M/s Vijay Construction Company,
302, Sukh Sagar Complex,
Near Fortune Landmark Hotel,
Usmanpura, Ashram Road,
Ahmedabad -- 38 0 013.

Copy to:

1. The Chief Commissioner of C.G.S.T., Ahmedabad.
2. The Commissioner of C.G.S.T., Ahmedabad (North).
3. The Additional Commissioner, C.G.S.T (System), Ahmedabad (North).
4. The A.CI D.C., C.G.S.T Division: I, Ahmedabad (North).5@uara Fe.
6. P.A. .




