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Arising out of Order-In-Original No .__SD-01/Refund/62/AC/Vijay/2016-17__Dated:
09.02.2017 issued by: Assistant Commr STC(Div-I), Ahmedabad.
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M/s Vijay Construction Co.
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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New

Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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in case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse ‘
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed: by the Commissioner (Appeals) on or after, the date appomted under Sec. 109

of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under |

Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 moriths from the date on which
the order sought to be appealed against is communicated and shall be accompanied by

two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a .
copy of TR-6 Challan evidencing payment of prescribed fee as prescnbed under Section -

35-EE of CEA, 1944, under Major Head of Account.

Rfgo™ e & @i S8l Ge e wqwmummwﬁmz‘r?ﬁmmo/—m'w
@Y Y SR BT Wer Y U W W AT 8 T 1000/~ WY WA YA BT S

The revision apphcatloﬁ shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :- -
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the special’ bench of Custom,. Excise & Service Tax Appellate Trlbunal of West Block"

No.2, R.K. Puram New Delhi-1 in all matters relating to classmcatlon valuation and
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To the west: regional benoh of Customs, Excise & Service ~T ax Appellate Tnbunal :
- (CESTAT) at 0-20, New-Metal Hospital Compound, Meghani Nagar, Ahmedabad 380

016. in case.of appeals otherthan as mentioned in para-2(i) (a)-above.
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The appeal to the Appellate Trlbunal shall be filed in: quadruplicate in form EA-3 as .
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and- shall- be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated.
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In case of the order covers a number of order-in- Original, fee for each O.1.O. should be
paid in the: aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one appllcatlon to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excnsmg Rs. 1 lacs fee of Rs.100/- for each.
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One copy of appllcatlon or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled [item’
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before ‘the CESTAT, 10% of the Duty & Penalty conflrmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the.

- pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C (2A)

and 35 F of the Central Excrse Act,; 1944, Seotlon 83 & Section 86 of the Finance Act, 1994)

~ Under Central Excise andiService Tax; “Duty demanded” shall include:

(i) :amount determined under Section 11 D;
(i) . amount of erroneous Cenvat Credit taken
(i) amount payable under Rule 6 of the Cenvat Credlt Rules
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In view of above an appeal agalnst thls order shall lie before the Tnbunal on payment of 10%-

of the duty demanded Where duty or duty. and penalty are in dispute, or penalty, where penaltyr. | .

alone is in dispute.”




V2 (ST)63/A-II/2017-18.
ORDER-IN-APPEAL

M/s Vijay Construction Company, 302, Sukh Sagar Complex, Near Fortune
Landmark Hotel, Usmanpura, Ashram Road, Ahmedabad — 380 013 (hereinafter
réferred to as ‘the appellant) has filed the present appeal against Order-in-original
No.SD-01/Refund/62/AC/Vijay/16-17 dated 10/02/2017 (hereinafter referred to as ‘the
impugned order) passed by Assistant Commissioner, Service Tax, Division-l,
Ahmedabad (hereinafter referred to as ‘the adjudicating authority’). The appellant who
was holding Service tax registration No.AACFV6356JSDOO02 had provided construction
services to Garrison Engineer (A), (Military Engineering Services department, Ministry'
of Defence) Ahmedabad and Gandhinagar (hereinafter referred to as MES, Qhmedabad
and MES, GAndhinagar). In the Budget of 2016, Section 102 was inserted in Finance
Act, 2016 granting retrospective exemption for the period“ 01/04/2015 to 29/02/2016
(both days inclusive) within the period of six months from the date of assent of Hon’ble
President on Finance Bill 2016 i.e.- 14/05/2016 in respect of specified services such as
construction, renovation etc. meant for use other than for commercial purpose and
rendered under works contract to the Government or an authority under the
Government. The appellant filed a refund claim of Rs.3,41,345/- on 09/11/2016 under
the provisions of-Section 102 of the Finance Act, 1994 (hereinafter ‘F.A., 1994")
requesting for refund amount of Rs.1,49,861/- directly to be granted to MES,
Ahmedabad and Rs.1,91,484/- to be sanctioned and paid to MES, Gandhinagar, who
were recipients of service.. A Show Cause Notice F.No.SD-01/04-127/Refund/Vijy/16-
17 dated 03/01/2017 (‘the SCN’) was issued to the appellant asking them to show
cause as to how and under what provision of Section 11B of CEA, 1944 made
applicable to Service Tax matters vide Section 83 of F.A., 1994, could the refund
application filed by the appellant be sanctioned and paid to a third party; as to why the
refund claim in respect of work contracts after 01/03/2015 should not be rejected; as to
how unjust enrichment is not applicable to the refund claim and as to why CENVAT
credit gvailed by the appellant was not reversed prior to filing refund claim including the
CENVAT component. |

2. . The SCN was adjudicated by the adjudicating authority vide the impugned order..
He has held that the as regards the claim of Rs.3,41,345/—/—, refund cannot be
sanctioned and paid to MES, Ahmedabad and MES, Gandhinagar, because under
Section 11B of CEA, 1944 made applicable to Service Tax matters vide Section 83 of
F.A., 1994, refund can be sanctioned only to the person who files the refund claim and
not to anyone else. The adjudicating authority has held that the contracts in respect of
refund claim of Rs.1,82,171/- was entered into after 01/03/2015, whereas Notification
No0.25/2012-ST dated 20/06/2012 and Section 102 of the Finance Act, 1994 clearly

stipulat_ed that theArefund is to be filed in those cases in which contract was entered into o

prior to 01/03/2015. Thus the refund claim amounting to Rs.1,82,171/- has been
rejected. The adjudicating authority has held that an amount of Rs.86,270/- being g
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proportionate CENVAT credit availed on exemptea services that was not reversed by
the appellant, could not be sanctionec!. Thus the refund amount of Rs.86,270/- has been
re'jeCted. It.has been held further in tﬁé impugned order .ﬂ;'at it was admitted by the
appellant that MES had reimbursed to them the service tax amount of Rs.72,904/- and
hence this portion of the refund claim was hit by bar of unjust enrichment. The refundv
claim of Rs.72,904/- has been sanctioned and transferred to the Consumer Welfare
Fund.

3. Aggrieved'by the impugned order, the appellant has filed the instant appeal, inter
alia, on the following grounds: '

1) The learned adjudicaﬁng authority had erred in passing the order u/s 143(3) of
the 1.T. Act. The learned authority had erred in not providing the appellant
reasonable opportunity for submission of information. The order passed rejecting
refund claim of Rs.3,41,345/- is totally illegal, incorrect and passed without

application of mind as well as completely erroneous and unjustifiable to the
appellant. Thus it is bad in law.

The appellant has also filed an application for condonation of delay by 25 days in filing

the appeal.

4, Personal hearing was- held on 04/10/2017 when Shri Rajesh D. Shah, C.A.
appeared for the appellant and requested to-tag another appeal file V2(ST)62/AlI/2017-
18 of M/s Hariom Products Pvt. Ltd., being identical matter. The learned CA reiterated
the grounds 6_f appeai and requested for time to submit papers / documents, for which 7
days time was allowed. The appellant submitted letter dated 11/10/2017 reiterating the
grounds once again and submitting . copies of letter dated 17/10/2016 from MES
stipulating all cohtractors to file refund claim with depértment requesting department to
refund service tax amouht reimbursed by MES directly to MES. It has also been
contended in this letter that unjust enrichment was not applicable as the claim was to

refund the claim directly to MES.

5. | have carefully gone through the impugned order and the grounds of appeal filed
by the appellant. Firstly, on considering the application filed by the appellanf for

condonation of delay of 25 days in filing of the appeal, | find it reasonable allow the '
condonation as requested. The exemption in the instant case is by virtue of the
provisions of Section 102 of Finance Act, 1994 that grants exemption for the period
01/04/2015 to 29/02/2016 (both days inclusive) in respect of specified services such as
construbtion, rehdvation etc. meant for use other than for commercial purpose and
rendered uhder works contract to the Government or a local authority or a Government
authority. In terms of sub-section (2) of Section 102 of Finance Act, 1994 refund in
available in lieu of the said retrospective exemption. | take up the issues covered in the

impugned order individually in the following paragraphs.
6. The adjudicating authority has rejected the claim of the appellant to sanction an

amount of Rs.1,49,861/- out of the total refund claim filed by the appellant directly to
MES, Ahmedabad and an amount of Rs.1,91,484/- to MES, Gandhinagar. On
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considering thé appeal contestihg such rejection, | find that the appellant has not
pfoduced any evidence in the form of reference to any statutory provision, Notification,
Circular or Case law to éupport its challenge against the order of the adjudicating
authority holding that there is no provision under Section 11B of CEA, 1944 made
applicable to ..Service ‘Tax matters vide Section 83 of F.A., 1994 to sanction and pay a
portion of refund claim made by one person to a third person who has not filed the
refund claim. In find that the sanction of refund in such a manner cannot be merely on
the basis of the contract or mode of transaction between two persons but on the basis
of legal provisions stipul:ated by law under which such claim of refund is made.

Therefore, | find no reason to interfere in the decision of the adjudicating authority in this

regard and uphold the rejection of the refund claim to third party who has not filed the
refund claim.

7. The adjudicating authority has held that an amount of refund claim of
Rs.1,26,171/- pertained to contract GE(A) 71 of 2014-15 dated 30/03/2015 and a claim
of Rs.56,000/- pertained to contract agreement no. GE(A)/GNR/75/14-15 dated
30/03/2015. Thus the total claim amount of Rs.1,82,171/- pertained to contract entered

into by the appellant after 01/03/2015 and in terms of Notification NO.25/2012-ST dated

20/06/2012 and Section 102 of F.A., 1994, refund is applicable to only such contracts
that were entered prior to 01/03/2015. Therefore, the adjudicating authority has rejected

the claim of Rs.1,82,171/- on the ground that it was not within the scope of Notification

NO.25/2012-ST dated 20/06/2012 and Section 102 of F.A., 1994. The appellant has not
offered any comments in the grounds of appeal against this ground of rejection and

hence | uphold the rejection of refund claim on this ground also. Further, with regard to

the rejection of the claim amount of Rs.86,270/- on the ground that this amount
pertained to CENVAT credit availed on exempted services, the appellant has not made
any reference or contention in the grounds of appeal against such rejection and hence

this ground of rejection is also upheld.

8. Further, the adjudicating authori’iy has sanctioned the refund claim of Rs.72,904/-
to the appellant and transferred the same to the Consumer Welfare Fund on the

grounds of unjust enrichment, which is correct and legally sustainable because it

remains an undisputed fact on record that this amount paid by the appellant who is the
sgarvice provider had been reimbursed to the appellant by MES, Ahmedabad / MES,
Gandhinagar who are the service recipients. Thus the burden of tax had been passed
on by the appellant to the service recipients and payment of such amount as refund to
the appellant would clearly amount to unjust enrichment. Therefore, the sanction of the
said refund amount and transfer of the same to Consumer Welfare Fund as ordered in

the impugned order is upheld.

9. Summarizing the issues disclissed above, it is seen that the adjudicating

authority has sanctioned -refund claim of Rs.72,904/- and transferred the amount to .

Consumer Welfare Fund, whereas he has rejected a total refund claim of Rs.2,68, 441/-. —_'" v
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" «on the grounds that Rs.1,82,171/- pertained to’ contracts entered into by the appellant

O

. after 01/03/2015 and Rs.86,270/- pertalned to CENVAT credlt savailed by the appellant
on exempted services. The appellant has not adduced any cogent reasons or evidences
to contest the findings of the adjudicating authority. In view of the detailed dlscussmns in

the paragraphs supra, | reject the appeal filed by the appellant.
7. 37dielehdl §RT Gat 6T 978 7ol ST ATERT 3URw aiih & R siar &

The appeal filed by the appellant stands disposed of in the above terms.
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Date:25/192017

Central Tax (Appeals),
Ahmedabad.

By R.P.A.D.
To :
M/s Vijay Construction Company,
302, Sukh Sagar Complex,

Near Fortune Landmark Hotel,
Usmanpura, Ashram Road,
Ahmedabad - 38 0 013.

Copy to:

1. The Chief Commissioner of C.G.S.T., Ahmedabad.
2. The Commissioner of C.G.S.T., Ahmedabad (North).
3. The Additional Commissioner, C.G.S.T (System), Ahmedabad (North).
4. The A.C/D.C., C.G.S.T Division: I, Ahmedabad (North).
7 Guard File.
" 6. PA.






